DEATH PENALTY AND POVERTY

Factsheet for Lawyers

15th World Day Against the Death Penalty

Introduction

e World Day Against the Death Penalty: 10 October

On October 10, 2017, the World Coalition Against the Death Penalty and all the abolitionist
organizations around the world will celebrate the 15" World Day Against the Death Penalty. This year,
the World Coalition has decided to draw attention to the discriminatory aspect of the death penalty, too
often used against people living in poverty. While being firmly opposed to the death penalty, abolitionists
also wish to see the enforcement of measures facilitating access to justice and the enforcement of fair
trials rights without any discrimination.

e Your role as a lawyer

The economic background of individuals sentenced to death is an important factor to take into
consideration to prepare a defense at the pre-trial, trial and post-trial stages. Among individuals facing
the death penalty, poverty usually creates great disparities in terms of access to justice. Access to
justice, however, is one of the fundamental principles of the rule of law. States have the legal obligation
to enforce it effectively.

An indigent person facing the death penalty starts with a serious disadvantage. As that person’s lawyer,
you need to be aware of the important responsibility you are carrying. You will need to be ingenious
and astute to remedy this social and economic inequality.

The purpose of this factsheet is to identify key elements and resources you will need to establish a
meaningful relationship with your client and prepare a defense. Many of these resources are practical.

e Acknowledgement

This guide is inspired by chapters of the “Best Practices Manual for Lawyers Representing Individuals
Facing the Death Penalty” written by the Cornell Center on the Death Penalty Worldwide. It was
prepared by the Paris Bar Association, in partnership with the World Coalition against the Death
Penalty.

The factsheet targets lawyers practicing in various regions of the world, without any distinction between
Civil Law and Common Law countries. Therefore, depending on the location of your current practice,
some elements and resources will be more relevant than others. Please remember that those resources
need to be applied in accordance with rules of ethics and rules of professional conduct applicable to
your jurisdiction.



The right to legal assistance!

The right to legal assistance is essential to secure a fair trial’’. International law establishes

that every person accused of a capital crime, even if indigent, is entitled to legal representation. i
In addition, international law provides that the accused must be given adequate time and facilities for
the preparation of a defense. At a minimum, this requirement entails a right to effective legal
representation.V States must also provide compensation to lawyers who are appointed to represent
indigent defendants.V Lawyers have a corresponding duty to cooperate in the provision of these
services. Finally, legal authorities, including but not limited to lawyers and judges, have a duty to ensure
that legal assistance is effective."

In Artico v. Italy, the European Court of Human Rights held that the state’s obligation to provide legal
assistance is not satisfied by the mere appointment of a lawyer, “since the lawyer appointed for legal
aid purposes may die, fall seriously ill, be prevented for a protracted period from acting or shirk his
duties. If they are notified of the situation, the authorities must either replace him or cause him to fulfill
his obligations."Vi

Because of financial difficulties faced by their clients, legal aid lawyers (sometimes called

“public defenders”) and court-appointed defense counsel may face significant challenges in
carrying out their professional duty to provide quality representation. In this case, it is crucial to use this
argument during the judicial process in order to, with the assistance of the bar association, bring a
challenge to the adequacy of the state’s implementation of its obligation to provide legal aid. If your
client’s trial lawyer did not fulfill his or her obligation to provide competent assistance, this is an issue
that should be raised in subsequent legal proceedings as grounds for a new trial or resentencing. In the
United States, courts have reversed numerous capital cases based on ineffective assistance of counsel
claims.Vii Once local remedies are exhausted, the violation of a right to a fair trial can be used as an
argument before international bodies.

How to investigate without any resources?

Depending on your judicial system, you may have to conduct an investigation. If the lack of

financial resources limits your ability to investigate, you will have to be creative. Investigation
frequently reveals weaknesses in the prosecution’s case and enables defense counsel to present a
winning defense at trial.* Investigation is also critical when you are seeking to avoid a death sentence,
as you will need to gather mitigating evidence well before trial that will help you persuade the judge or
jury to spare your client’s life.x

Regarding investigations, a distinction must be made between the Common law and the Civil law
system. In Common law countries, the defense lawyer or defense team is responsible for thoroughly
investigating both the crime and the defendant’s circumstances.” Counsel has a duty to independently
investigate the facts provided both by the client and by the prosecution and police. In contrast, under
an inquisitorial system, used in many civil law jurisdictions, the duty of investigation is primarily given to
a judicial officer. This, however, does not mean that the defense counsel is absolved of the responsibility
to participate in the investigation. Your responsibility as a defense lawyer to investigate applies
regardless of the civil or common law nature of your justice system.

Your client will likely be the starting point in your investigation and may help you identify

additional witnesses and sources of exculpatory or mitigating evidence.*ii Therefore, you will need
to develop a meaningful and trusting relationship with your client, especially if you practice in a country
where you cannot interrogate witnesses. As a lawyer, you will investigate the alleged facts and
scrutinize possible witnesses in relation to what they may have witnessed.



m Some of the issues your investigation should address include:

o Did they actually witness the offense, or is their testimony based solely on hearsay?

e How were they able to observe what was happening, and are there reasons to question the
reliability of their observations? For example, were they intoxicated or were the lighting or visibility
conditions poor?

e Could they be biased against the defendant? For example, withnesses who were themselves
involved in the offense may have a particularly strong motive to cast blame on others to avoid
responsibility.

e Did the police or other individuals pressure them to give a particular statement?

e« Did they have a motive to fabricate their testimony? For example, were they offered a lighter
sentence or plea agreement in exchange for providing “helpful” information? Were there conflicts in the
past between them and the accused? "

You must also search for additional witnesses, including expert witnesses, to challenge the

prosecution’s version of events and to corroborate the defendant’s account. Too often, defendants
are convicted based on flawed forensic evidence or questionable “expert” testimony. You should not
hesitate to challenge such expert testimony, investigate how it was collected and preserved, and ask
yourself whether you need to analyze it again. You may want to retain your own expert to analyze the
state expert’s methodology. In homicide cases, you must attempt to obtain the post-mortem report on
the victim so that you may analyze the cause of death.x

. It is your job to determine whether your client’s statement was given freely and voluntarily,

and in compliance with applicable laws. As a defense lawyer, you have an obligation to investigate
any possible defenses your client may have to a crime. Defenses to liability may include self-defense,
insanity, diminished capacity or intoxication.®

. You must investigate prior offenses and be prepared to challenge their admission. If they are
admitted, you must be able to explain your client’s conduct and rebut the prosecution’s arguments

that your client’s criminal history means your client is incapable of reform. You may want to locate the

victims of those prior crimes to ask about their attitudes toward your client.

You should begin your investigation as soon as possible, ideally shortly after the accused is arrested.

Valuable evidence may become unavailable if investigation is delayed.*i

. The family may also be an important source of mitigating evidence. Your client’s family will

allow you to gather information in order to humanize your client and explain your client’s state of
mind to the judge or the jury. You will also have to convince them that the private family history they
reveal will not shift blame to them, but rather may help to save the defendant’s life.

Poverty may constitute a mitigating circumstance. Indeed, when it commuted a death

sentence to life imprisonment in Sunil D. Gaikwad v. State of Maharashtra (2013), the Supreme
Court of India recognized poverty as a mitigating factor. In this case, the Court held that regarding death
penalty cases, it was necessary to consider the defendant’s social and economic background, such as
poverty. By doing so, the Supreme Court of India has acknowledged the fact that at each stage of the
judicial process, poverty constitutes a barrier to access to justice for individuals sentenced to death.

You should also interview friends, neighbors, traditional leaders, teachers, clergy, sports

coaches, employers, co-workers, physicians, social workers, and therapists. These people may
be able to help complete the account of a defendant’s life or may know details the family and defendant
are unwilling to volunteer. They may be able to share details about past trauma or hardship or events
that demonstrate that the client is a compassionate, helpful, and caring individual. i



You must seek documents that corroborate mitigation themes such as school records. They may
reveal a learning disability or a history of disruptions in the defendant’s schooling.

What if  do not have enough funding to hire an expert?

It is important to consider calling expert witnesses to opine on the reliability of the prosecution’s
investigation techniques and forensic evidence, including the post-mortem report indicating cause of
death, identification parades or “lineups,” ballistics, DNA evidence, and fingerprints.* Always consider
calling an expert witness to undermine the testimony of any expert who will testify for the prosecution.
You may also want to find an expert witness simply to help you better understand the reports and
testimony of prosecution experts, so you can question those experts more effectively.

First, consider asking for funds from the court. In many jurisdictions, lawyers file written

motions asking for funding from the courts for necessary expert assistance. Remember, if you
require expert assistance to effectively defend your client, it is critical that you make a written record
regarding your inability to hire the expert. Your client has a right to a competent defense, and if you are
deprived of necessary funding because your client is indigent, the rights to due process, a fair trial, and
equal protection are at stake.

If no funds are available, consider reaching out to universities that teach psychology and forensic

assessment. You may also be able to find qualified individuals to conduct the assessment on a
pro bono basis. In the alternative, you can look for qualified individuals who may not be licensed, but
may be able to provide you with valuable information about your client. If they encountered your client
before arrest and can testify regarding your client’'s mental state, their testimony will still be relevant to
the court's assessment of culpability as well as its sentencing determination. As a last resort, some
websites have information that will not necessarily help you in court, but could give you some direction.*

If my client is a foreign national or has dual citizenship, is my client entitled
to special legal procedures?

If your client is a foreign national, he or she has rights to consular notification and access

under Article 36(1)(b) of the Vienna Convention on Consular Relations and customary
international law. It is also possible that your client's home country has a bilateral consular treaty with
the country in which your client was sentenced to death. You should investigate whether the detaining
authorities notified your client of the right to have his or her consulate notified of the detention. You
should also contact consular officers from your client’s home country to ascertain whether they are
willing to assist in your client’s defense but you must first obtain his or her consent. Indeed, if your
client is a political dissident, for instance, he or she might not be willing to contact his consulate by fear
of retaliation against the client or his or her family.*

If your client consents, your client’s consulate may be able to provide a wide range of

services, including financial or legal assistance. Consulates may also facilitate such critical
elements of pre-trial investigation as contacts with family members and the development of a social
history of a client. Consulates may also be able to serve as unique advocates for their nationals,
providing diplomatic assistance and access to international tribunals.
For example, the Government of Mexico sought and obtained judgments from the Inter-American Court
on Human Rights and the International Court of Justice to vindicate the rights of its nationals who had
been convicted and sentenced to death without being advised of their rights to consular notification and
access. i



If the detaining authorities fail to advise your client of his or her consular rights, or if they

prevent your client from communicating with the consulate, you should also petition the courts for
an adequate remedy. If your client is in pretrial detention, you should consider asking the court to order
the detaining authorities to allow consular access. If the authorities took your client’'s statement without
first advising your client of consular rights, consider filing an application to exclude your client's
statement on that basis. And if your client was convicted and sentenced to death without any opportunity
to contact the consulate, you should ask that the conviction and sentence be vacated. i

Poverty and challenges in the lawyer-client relationship

People experiencing poverty are often marginalized and deprived of judicial rights. Most of

the time, prisoners feel excluded and are not aware of their rights. Moreover, individuals who
experience poverty often distrust persons who embody law and order. Lawyers are not an exception to
this rule. They are often seen as rich people who did prestigious studies. For someone with a low self-
esteem, a lawyer may seem to be a very impressive and unreachable person. Indeed, lawyers often
use convoluted words that are hard to understand. The maze of the judicial process is barely
understandable for someone who comes from a disadvantaged socio-economic background.
Moreover, clients often have negative views of government-appointed lawyers. The appointed lawyer
appears to be someone who is not well-paid and who will not prepare the case with diligence. As a
lawyer, you will probably experience suspicion from your client.

A relationship of trust with your client, however, is necessary. Once your client trusts you,

your client will be willing to share personal information. This information is necessary to build a
strong case. You must be aware of your client’s social marginalization but also the possibility that your
client is experiencing solitary confinement in prison. Indeed, many governments keep defendants in
capital cases isolated from other prisoners, and from their family and friends. You may be your client’s
only link with the outside world.

How to establish a relationship of trust with your client?

. It is important to talk to your client in alanguage he or she can understand. Your client may

have never met a lawyer. Your client is probably very intimidated by your position or even your
outfit. Therefore, it might be better to introduce yourself in a simple attire to not emphasize the difference
in social status.

Your client is also probably very anxious about his or her situation. Your client may be

malnourished and deprived of sleep. Where possible, bring food and drink to comfort your client
and break the ice. To some extent, your body language must be warm and welcoming. Your voice
should be calm and compassionate. You must be available and cease any activity you might be doing.
Avoid crossing your legs and arms and try to adopt an open face.

m During your interview

e Before mentioning the case, it is important to ask simple questions to your client so he or she
can feel comfortable around you. Then, keep in mind that open questions are more appropriate to avoid
“yes or no” or short answers.

e  Tryto not cut your client; encourage him or her through nods and a firm eye contact. You can
also try to reformulate your client’'s sentences by using your client’s own words. It will show that you
paid attention to what he or she just said and make sure you understood. It will also push your client to



go deeper or be more precise. To emphasize what your client just said, you can always reformulate
with your own words.

e Remain neutral and show compassion. Do not let your own values and beliefs prevail. This
will allow you to understand your client’s reasoning, logic and feelings.

e Besureto explain the role of alawyer

Your client is likely to be suspicious. Because your client might not be aware of your duty of
confidentiality, your client may think that his confessions will be used against him or her or be repeated.
At the first meeting, you must mention the duty of confidentiality to your client and provide assurances
that everything will remain confidential, unless your client agrees to disclose the information as part of
your trial strategy.

You also need to explain your role as a lawyer, what you can do and what you cannot do. This step is
crucial. Do not hesitate to repeat several times why you are here and why you will need your client’s
full cooperation.

e Regular meetings

Regular meetings are important to establish a meaningful and trusting relationship with your client. The
more you meet, the more your client will feel comfortable around you and will share information
necessary to identify and develop an effective defense to the alleged facts. This trusting relationship is
also essential to establish the existence of mitigating circumstances or incapacity factors such as your
client’s inability to understand the situation, youth and vulnerability, mental impairment and disabilities,
sexual and violent trauma experienced during childhood, and addiction issues, for example.

If you are not able to meet with your client as much as you would like, an assistant may meet with your
client regularly and facilitate regular communications.

Does my client understand and speak well enough
the language used by the Court?

. The importance of ascertaining a client’s native language and level of fluency in a particular

language cannot be underestimated. Do not assume that your client speaks the language of the
country in which he or she is accused. Clients may appear to be fluent in a language that is not their
native tongue when in fact they cannot fully comprehend nor fully express themselves in that
language.®V As your client’s lawyer, you have an obligation to uphold the principle that everyone has a
right to be informed of the charges against them in a language that they understand, and to be assisted
by an interpreter in court. > Indeed, to be involved, your client needs to understand the judicial process.
Pursuant to International law, any individual is entitled to use an interpreter without fee or charge, if they
do not understand or speak the language used by the Court.

More generally, the right of the accused to interpretation and translation also includes the

translation of every relevant document. i The use of interpreters must be free of charge. If
convicted, no one should ask your client to reimburse the interpreter’s fees.
There are international standards for interpreters, but certified and/or qualified interpreters may not
always be available. In this case you should make a record in court describing the lack of qualifications
of the interpreter and the inability of the translator to competently translate the court proceedings for
your client>vii If an official interpreter is not available, try to find someone who speaks your client's
language fluently. Never use a family member or witness as an interpreter, since they have an intrinsic
bias that may affect the quality and objectivity of their interpretation.



Does my client know how to read and write?

At the beginning of your relationship, check if your client can read and write.
Since illiteracy is very common in some countries, your client might not be embarrassed to admit

In countries with a low illiteracy rate, however, you client may be ashamed of it and hide the
inability to read. If you think it is the case, you need to act with tact. You must determine whether
your client is able to understand written documents, especially in cases where your client allegedly
signed written confessions.
To evaluate your client’s reading and comprehension skills, ask your client to read documents and
explain the information contained in the documents.
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